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Debt or s.

MEMORANDUM AND ORDER

This matter is before the Court on objections to the debtors’
Chapter 12 Plan filed by the Bank of Casey ("Bank") and Farmers Hone
Adm ni stration ("FmHA"). Debtors and FVMHA have agreed that an
anmended plan will be filed. However, FMHA and the Bank each claima
first lien on the proceeds fromthe sale of debtors' 1986 crops in
t he anount of $58,493.34. Thus, before the anmended plan can be
filed, the Court nust first determne the priority of |iens between
FMHA and the Bank. The relevant facts are as foll ows:

On Decenber 8, 1980 the Bank filed a UCC-1 financing statenment
covering its security interest in debtors' crops. FMVHA filed its
financing statenment on January 10, 1984. On August 8, 1984 the Bank
filed a continuation statenment to extend the effectiveness of the
financing statenent previously filed on December 8, 1980.

In 1986, the Bank | oaned noney to the debtors for 1986 farm
operating expenses. As part of that |oan arrangenent, the Bank al so
agreed to renew an existing note in the anount of $119, 316.60. The
debt ors executed a security agreenment dated May 15, 1986,
collateralizing both notes with debtors' 1986 crops. On May 17, 1986

the Bank filed a financing statenent covering its security interest



in the crops. The 1986 operating |loan was paid in full on
Decenmber 15, 1986, although $119, 316. 60 renmai ns due on the renewal
not e.

[l1linois |aw provides that "a filed financing statement is
effective for a period of 5 years fromthe date of filing."
I1l.Rev.Stat. ch. 26, 9Y9-403(2). The Bank's Decenber 8, 1980
financing statenent therefore expired Decenber 7, 1985. Paragraph 9-
403 further provides:

A continuation statenent may be filed by the
secured party within 6 nonths prior to the
expiration of the 5 year period specified in
subsection (2)...Upon tinely filing of the
continuation statenent, the effectiveness of
the original statenment is continued for 5 years

after the last date to which the filing was
effective....

I1l.Rev.Stat. ch. 26, 19-403(3) (enphasis added). Debtors and FIVHA
claimthat the continuation statement filed by the Bank was
ineffective since it was not filed within six nmonths prior to the
expiration of the original financing statenment. The Bank cl ai ns that
the premature filing of its continuation statenent was "harm ess
error." Alternatively, the Bank contends that it has a first lien
purchase noney security interest in debtors' 1986 crops pursuant to
II'l.Rev.Stat. ch. 26, 19-312(2).

No Illinois case has addressed the question of whether
continuation statenents nust be filed within the six nmonths preceding
the expiration of the original financing statement. However, other
deci sions involving identical statutory provisions have addressed

this issue. In the case of In re Hays, 47 B.R 546 (Bankr. N.D. OChio




1985), the court held that "this section of the Uniform Comerci al
Code, as adopted in the various states, does not permt continuation
statenents to be filed prior to the beginning of the six nonth period
whi ch preceeds [sic] the expiration of a financing statenment.” 1d.

at 550. "Tinely filing...clearly neans filing within the tinme
provided therein. A continuation filed prior to the six nonth period
is not tinely filed and cannot have the effect of continuing the

original statement.” 1d. See also Matter of Hubka, 64 B.R 473, 476

(Bankr. D. Neb. 1986) (continuation statenment filed prior to the six
nmont h period causes the perfection of a security interest to | apse).
The Court agrees with the decisions in Hays and Hubka, and hol ds
that continuation statements nmust be filed within six nonths prior to
the expiration of the original financing statenent. Not only
does the statutory | anguage suggest this result, but policy reasons
also justify this conclusion. As noted by counsel for debtors, if
continuation statenents could be filed before the six nonth period, a
secured creditor could file such a statenent one day after the filing
of the original financing statenent. The perfection period
woul d thus be extended for ten years (five years for the original
statement and another five years for the continuation), "clearly

circunventing the legislative intent that a financing statement is

effective for only five years."” (Debtors' Brief, p. 7).
The Bank al so contends that it has a first |ien purchase nobney
security interest in debtors' 1986 crops pursuant to Ill.Rev. Stat.

ch. 26, 9-312(2). That statute provides:

A perfected security interest in crops for new
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value given to enable the Debtor to produce the
crops during the production season and given
not nore than three nonths before the crops
become growi ng crops by planting or otherw se
takes priority over an earlier perfected
security interest to the extent that such
earlier interest secures obligations due nore
t han six nmonths before the crops beconme grow ng
crops by planting or otherw se, even though the
person giving new val ue had know edge of the
earlier security interest.

II'l.Rev.Stat. ch. 26, 19-312(2).

On May 15, 1986 debtors obtained an operating |oan fromthe
Bank for 1986 farm operating expenses. The note was to be paid in
full by Decenber 15, 1986, and was in fact fully paid on that date.
In conjunction with that | oan, debtors executed a security agreenent,
al so dated May 15, 1986, which gave the Bank a security interest in
all future crops. A financing statenent covering grow ng and
harvested crops was filed by the Bank on May 17, 1986. On June 30,
1986 debtors executed another note with the Bank for $119, 316. 60.
This note was a business farm equi pnent renewal note and paynment was
due on May 31, 1987. No paynent has yet been nade. This note
specifically references the May 15, 1986 security agreenment, which,
as previously noted, gave the Bank a security interest in all future
crops.

Par agraph 9-312(2) expressly provides that "new val ue" nust be
given in order for a creditor to obtain a purchase noney security
interest in crops. The coments to that section provide, "Subsection
(2) gives priority to a new value security interest in crops based on

a current crop production |oan over an earlier security interest in

t he crop which secured obligations...due nore than six nonths before
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the crops becone growing crops.” IIl.Rev.Stat. ch. 26, 19-312,

Uni f orm Commer ci al Code Comment (enphasis added). 1In the present
case, the May 15, 1986 operating |loan was paid in Decenmber 1986.
Therefore, the new value given to debtors to produce the 1986 crops
has already been paid in full. 1In other words, any purchase noney
security interest created by the May 15th | oan ceased to exi st once
that | oan was paid. The Bank argues that the June 30th renewal note
al so constitutes new value. However, as debtors correctly state,
that note was a business farm equi pmrent renewal note, not a crop
production | oan, and the Bank therefore cannot invoke the protection
of section 9-312(2).

Policy reasons al so support this result. |If the Court were to
adopt the Bank's position, a creditor could make a current crop
production | oan and at the sane tine "boot strap"” other non-operating
| oans, thereby obtaining the protection of section 9-312(2) for both
t he operating and non-operating |oans. The Court does not believe
t hat section 9-312(2) was intended for that purpose. For these
reasons, the Court finds that FMHA has a first |lien on debtors' 1986
crops.

The Bank al so objects to debtors' proposed plan on the basis
that it omts any reference to certain stock owned by Kenneth Coner,
or to dividend income fromthe stock. Kenneth Comer owns seventeen
percent of the common stock in Lincoln Avenue Diversified, Inc.
("L.A.D."), aclosely held corporation. L.A D. owns a restaurant in
Urbana, Illinois, which is |eased to Jeffrey J. Pentz until My 31,

1992, with options to renew for three additional terns of five years



each. Debtors wish to retain their mnority interest in the stock
and to include their stock dividends as di sposabl e inconme under
section 1225(b)(1)(B). The Bank contends that debtors' L.A D. stock
is a valuable asset that should be sold so that the proceeds of such
sal e can be used to pay creditors who are unsecured and undersecured.
In response, debtors claimthat under a certain Restrictive Share
Purchase Agreenment ("Agreenent"), their stock has little, if any,
val ue and that any sale of the stock would therefore not maxi m ze the
return to unsecured creditors.

The Agreenent in question provides that the corporation or
shar ehol ders nay exercise an option to purchase any sharehol der's
stock prior to that stock being made available for sale to the
general public. Additionally, the Agreenent apparently allows the
shar ehol ders or the corporation to purchase the shares at a nomn na

price by determning, at any time, the "net worth" of the

corporation. (Agreenent, Y503,505). According to debtors, since
any sharehol der can buy debtors' interest for a nomnal price, Their
stock, if sold, would have only nom nal val ue.

The Bank argues that the Agreenent is invalid under section
541(c)(1)(A), which provides:

Except as provided in paragraph (2) of this
subsection, an interest of the debtor in
property becones property of the estate under
Subsection (a)(1), (a)(2), or (a)(5) of this
section notw thstandi ng any provision in an
agreenent, transfer instrunment or applicable
non- bankruptcy | aw -

(A) that restricts or conditions transfer
of such interest by the debtor



11 U. S. C. 8541(c)(1)(A). The Court does not believe that section 541
was i ntended to i nval i date the type of Agreenent at i ssueinthis case.
"Section 541(c)(1)(A)...avoids only thoserestrictions which prevent

transfer of the debtor's property to the estate.” |n Re Farners

Markets, Inc., 792 F. 2d 1400, 1402 (9th Cir. 1986). The Agreenent in

this case does not prevent transfer of the debtors' property, but
requires only that the corporation or sharehol ders be allowed to
exerci se an option to purchase debtors' stock.

The Court al so finds, however, that it is inpossibleto detern ne
t he val ue of debtors' stock unless the stockis offeredfor saletothe
corporation and its sharehol ders. Debtors shall, therefore, within 45
days, provide docunentation or other proof to the Court which
est abl i shes t hat t he stock has been offered for sal e in accordance w th
t he Agreenent, andthat its valueis |ess thanthe di scounted val ue of
stock dividend paynents over a three year period.

Accordi ngly, the Bank's objections to debtors' Chapter 12 Pl an are
OVERRULED i n part. The Bank's objectionw thregardto debtors' stock
inL.AD isreserveduntil after the Court receives the docunentation
or ot her proof fromthe debtor or the expiration of 45 days, whi chever

i S sooner.

/sl Kenneth J. Meyers

U. S. BANKRUPTCY JUDGE

ENTERED: Novenmber 30, 1987




